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Basic Family Medical Leave Overview 
 
 

The Family and Medical Leave Act (FMLA) was passed by Congress to provide workers with 
job protection and continued health care benefits in cases of family or medical emergency. This 
topic includes an overview of the requirements outlined in federal regulations. During FMLA 
leave, districts must maintain employee health care benefits and contributions at the same level 
provided before leave began. At the end of leave, employees are entitled to return to the position 
held prior to leave or an equivalent position and retain all benefits in place before leave was 
taken.  When an employee returns to work, his or her benefits must be reinstated to the same 
levels that were in place prior to taking leave. This includes family and dependent coverage 
under group health insurance. 
 

 
Concurrent Use of Leave 

 
Family and medical leave (FML) is unpaid leave. However, the district can require the employee 
to use paid leave concurrently. If this is not defined in policy, it is the employee’s choice whether 
to use paid leave or not. Compensatory time (comp time) used for an FMLA-qualifying event may 
be counted against an employee’s FML entitlement. The use of comp time may be at the 
employee’s request or required by the district.  Employees must comply with the district’s paid 
leave reporting requirements and policies in order to utilize paid leave concurrently with FML. 
Use of paid leave may be denied if the employee fails to comply. However, the unpaid FML must 
be granted if the FMLA requirements are met. FML can also run concurrently with other unpaid 
leave (e.g., temporary disability leave, absence related to a workers’ compensation injury). 

 
 
 

Eligibility for Leave 
 

All school districts regardless of size are required to comply with the FMLA requirements, even 
districts that do not have any eligible employees. To be eligible for leave under the FMLA, an 
employee must meet all of the following criteria:  
 

• Employed at a site where at least 50 employees work within a 75 mile radius  
• Employed by the district for at least 12 months (the 12 months need not be 

consecutive)  
• Worked 1,250 hours in the preceding 12 months  

 
Many district employees do not meet all of these requirements and may never be eligible for 
FML. This includes employees of small rural districts with less than 50 employees and 10-month 
employees who work less than seven hours a day. 
 

 
 



 
 
 
 
 

Qualifying Events 
 
 

Districts are required to grant eligible employees unpaid, job-protected FML for the following 
qualifying events:  
 

• An employee’s own serious health condition  
• To care for a spouse, parent, or child with a serious health condition  
• Birth of a child, to care for a healthy newborn, or placement of a child for adoption or 

foster care  
• Both the mother and father of the child are entitled to use leave to stay home with a 

healthy newborn or newly placed child.  

• Leave following the birth or placement of a child may be taken only during the first 12 
months following the event.  

• A qualifying exigency resulting from a covered family member’s active military duty or 
call to active duty status  

• To care for a family member who is a covered U.S. service member or veteran who 
was injured in the line of duty (also referred to as military caregiver leave)  

• Spouses who work in the same District may be limited to a combined total of 12 weeks; 
however, spouses may each take separate FMLA for their own serious health condition.  

 

Eligible employees may take up to 12 weeks of unpaid leave for the first four reasons listed 
above in the 12-month period designated by local policy. Military caregiver leave may be taken 
for up to 26 weeks in a single 12-month period. 

 
 
 

Employee Obligations 
 

Employees are responsible for notifying the district of the need for leave and explaining the 
reasons for leave, so the district can determine if the request qualifies under the FMLA. If the 
employee fails to do so, leave can be delayed or denied. Employees are also expected to provide 
sufficient information regarding the anticipated duration of the leave, respond to the employer’s 
questions to determine if the absence is FMLA qualifying, and provide required certification.  
It is important to note that the employee does not have to specifically mention family and 
medical leave or complete a form requesting FML to receive protection under the law. The 
employee must only notify the district of the need for leave. (29 C.F.R. § 825.301 (b)) Telling a 
supervisor of the need and reason for the absence is considered providing the district with notice. 

 
 
 
 



 
Return to Work Requirements 

 

In accordance with the employer's FMLA Policy, employees returning to work from leave for their own 
serious health condition must provide certification from their health care provider that they are able to 
resume work and perform the essential duties of their regular job. Failure to do so may delay, or result 
in the denial of, reinstatement.  
 
 

Using Family and Medical Leave 
 

Eligible employees are entitled to up to 12 weeks of family and medical leave per year as defined 
by local policy or in the case of military caregiver leave, 26 weeks in a single 12-month period. 
Leave may be taken in the following ways:  
 
 All at once (continuous)  
 Intermittently (i.e., in blocks of time)  
 On a reduced schedule (i.e., reduced number of hours per week or day)  
  
 
The length of leave or the manner in which it is taken is dependent on the reason the leave is 
needed.  

 
 

Rules for Instructional Employees 
 

Employees who provide direct instruction to students can be subject to certain restrictions that 
affect the use of intermittent leave, leave on a reduced schedule, and leave near the end of a 
semester. Instructional employees are defined as any employee whose primary job is to teach and 
instruct students in a class, small group, or individual setting. The definition includes teachers, 
athletic coaches, driving instructors, and special education assistants such as interpreters.  
 
 
 

Key Employees 
 

A key employee can be denied FMLA reinstatement rights if restoration to employment will 
cause substantial and grievous economic injury to the district. However, the employee would still 
be entitled to all other FMLA rights, including payment of health insurance premiums. Other 
FMLA rights would continue until the key employee gives notice that he or she no longer wishes 
to return to work or the district actually denies reinstatement at the end of the leave period. A key 
employee is an employee who is eligible for FML, and who is among the highest paid 10 percent 
of all district employees.  
 
 
 
 
 
 



 
Qualifying Exigency Leave 

 
Eligible employees may take up to 12 weeks of leave to address certain urgent situations that 
result from a qualifying military member’s covered active duty or call to covered active duty 
status. Qualifying military members include the employee’s spouse, son, daughter, or parent. 
Covered active duty for members of the Regular Armed Forces means duty during the 
deployment to a foreign country. In the case of the reserve components of the armed forces 
(Reserves, National Guard, or Retired Armed Forces or Reserves), covered active duty means 
duty during the service member’s deployment to a foreign country under a federal call or order to 
active duty in support of a contingency operation.  
 
Employees must meet the same eligibility tests used for all other reasons for family and medical 
leave (i.e., 12 months employed, 1,250 hours worked, and 50 employees). Leave for a qualifying 
exigency is counted against the 12 workweeks of leave available for other FML-qualifying 
reasons and falls within the FMLA year established by district policy.  
 
For purposes of qualifying exigency leave, the FMLA uses the following definitions:  
 Spouse—Husband or wife as recognized under state law  

 Parent—Biological, adoptive, step or foster parent, or individual who stood in loco parentis to 
the employee  

 Son or Daughter on Covered Active Duty or Call to Covered Active Duty Status—Biological, 
adopted, foster child, stepchild, legal ward, or child for whom the employee stood loco parentis 
and who is of any age.  

 Child of a Covered Military Member—Biological, adopted, foster child, stepchild, legal ward, 
or child for whom the covered military member stands in loco parentis who is under the age of 
18 or 18 or older and incapable of self-care because of a mental or physical disability at the time 
that leave begins  
 
Except in the cases of financial and legal arrangements and post-deployment activities, leave for 
qualifying exigencies may only be taken while the employee’s family member is on active duty or 
call to active duty status. The reason for qualifying exigency leave must result from the 
deployment of the covered military member. Documentation is required to prove family 
relationship and to certify the need for qualifying exigency leave.  
 
 
 

 
 
 
 
 
 
 
 
 
 
 



Military Caregiver Leave 
 
 

An eligible employee is entitled to take up to 26 weeks of leave in a single 12-month period to 
care for a covered service member with a serious injury or illness sustained or aggravated by 
service in the line of duty while on active duty. If the family member is a veteran, the injury or 
illness must manifest itself before or within five years after the individual leaves service. For the 
purpose of military caregiver leave, the employee must be the spouse, son or daughter, parent, or 
next of kin of the covered service member.  
 
Employees must meet the same eligibility tests (i.e., 12 months of employment, 1,250 hours of 
work, 50 employees) used for all other reasons for family and medical leave. In addition, 
employees must have a qualifying family member who meets one of the following criteria:  
 

• Be current member of the Armed Forces including National Guard or Reserves and 
who is undergoing medical treatment, recuperation, or therapy for a serious illness or 
injury; is in outpatient status; or on the temporary disability retired list.  

• Be a covered veteran who is undergoing medical treatment, recuperation, or therapy 
for a serious illness or injury  

 
 
Definition of Family. The following definitions of family members for military caregiver leave 
purposes are different than those used for standard FML:  
 
 Spouse—Husband or wife as recognized under state law  

 Parent—Biological, adoptive, step or foster parent, or individual who stood in loco parentis to 
the employee  

 Son or Daughter—Biological, adopted, foster child, stepchild, legal ward, or child for whom 
the covered service member stood in loco parentis of any age  

 Next of Kin—Nearest blood relative other than the service member’s spouse, parent, or child 
in the following priority order:  
 Blood relative with a court decree or statutory legal custody of the service member  
 Blood relative designated by the service member as a caregiver under the FMLA  
 Brothers and sisters  
 Grandparents  
 Aunts and uncles  
 First cousins  
 
 
 
 
 
 
 
 
 
 
 



Pay Recalculations and Benefit Premiums 
 
 
Employees should schedule a meeting with the Human Resources Department to discuss the 
following process regarding leave: 
 

• Leave days and procedures for applying leave towards FMLA/TDL 
• Recalculation of pay upon return to work status 
• Possible payoff during FMLA/TDL 
• Applying for income disability benefits 
• Assuring elected employee benefit premiums are paid (dental, vision, disability, medical, 

etc.) 
• Medical certification prior to return to work 
• Expectant parents only – 30 days from the birth of the child to add to insurance; 

enrollment is not automatic; Qualifying Event (QE) 
 
 
 

Temporary Disability Leave 
 
 
Temporary Disability Leave (certified employees only) - The maximum length of temporary 

disability leave is 180 calendar days from the date leave is to begin. (Runs concurrently with 
FMLA Leave). Failure to return to work after the allocated time can be grounds for termination.  
Educators whose position requires certification from the State Board for Educator Certification 
are eligible for TDL. 

 
Temporary Disability Leave (non-certified employees only) – The maximum length of temporary 

disability leave is 90 calendar days from the date leave is to begin. You may ONLY apply for this 
leave once each school year. All DEC Regulations will apply. Leave runs concurrently with other 
leave if applicable. 

 
 

 
Workers’ Compensation and FMLA 

 
Employees absent because of work-related injuries or ill-nesses who receive workers’ 
compensation benefits may also be eligible for family and medical leave. These may run 
concurrently as required by district policy. Proper eligibility notice and district designation of 
FML must be provided. Employees who are on FML as a result of a work-related injury and 
receiving workers’ compensation benefits may choose to use accumulated sick or personal leave. 
 



 
 
 

Forms 
 

All Forms are located on the District’s webpage at http://southsan.schoolwires.net/Domain/1438 
 

Form Title Description 

Certification  of Health  Care Provider 
for --- Employee's Serious Health 
Condition 

Request for time off for his or her own medical condition that may qualify 
as a Serious Health Condition. 

Certification  of Health   Care Provider 
for  ---  Family Member's Serious Health 
Condition 

Request for time off to care for a covered family member who has a medical 
condition that may qualify as a Serious Health Condition. 

Certification of Qualifying Exigency for 
Military Family Leave 

Request for time off to handle affairs related to that employee's spouse, 
parent, or child being called up in support of a contingency operation. 

Certification for Serious Injury or Illness 
of Covered Service member 

Request for time off to care for a covered service member (the employee's 
spouse, son, daughter, parent, or next of kin who is a current member of the 
Armed Forces) suffering from an illness or injury incurred in the line of 
duty. 

 
 

Other District Forms 
 

• Request for Leave Form 
• Rights and Responsibilities Form 
• Acknowledgement Form 
• Protected Health Information Form 

http://southsan.schoolwires.net/Domain/1438

